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M NUTE ENTRY

SCOTTSDALE CI TY COURT
Ct. No. #1432644

1. DU ALCOHOL

2. BAC .10 OR HHGHER WIN 2 HRS OF DRI VI NG
3. SPEED GREATER THAN REASONABLE

4 FAIL TO DRIVE A SI NGLE LANE

Char ge:

DOB: 12/09/58

DOC. 10/ 04/ 99

This Court has jurisdiction of this appeal pursuant to the
Arizona Constitution Article VI, Section 16, and A R S. Section
12-124(A) .
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This matter has been under advisenent and this Court has
considered and reviewed the record of the proceedings from the
Scottsdale Gty Court, the Menoranda and argunents of counsel
subm tt ed.

Appel l ant, M chael Robert Meranti, was arrested by the
Scottsdale Police and was charged on Cctober 4, 1999 with: (1)
Driving While Under the Influence of Intoxicating Liquor, a
class 1 msdeneanor, in violation of ARS. Section 28-
1381(A)(1); (2) Driving with a Blood Al cohol Concentration of
.10 or Hi gher, a class 1 msdeneanor offense in violation of
A RS Section 28-1381(A)(2); (3) Speed Geater than Reasonabl e,
a civil traffic matter in violation of AR S. Section 28-701(A);
(4) Failure to Drive in a Single Lane, a civil traffic violation
in violation A R S. Section 28-729.1. Appel l ant entered pleas
of not guilty and his case proceeded to a jury trial on Novenber
12, 2001. During that trial, Scottsdale Police Oficer
Kat zarof f referred during his testinony to the fact that
Appel l ant was arrested subsequent to his DU charge for another

charge (Failure to Appear). The trial judge granted a mstrial
on notion of Appellant’s counsel. Thereafter, Appellant’s
counsel filed a Mdtion to Dismss, claiming that jeopardy had
attached and a retrial would violate Appellant’s rights. The

trial judge (the Honorable Janes Blake) denied this notion on
Decenber 17, 2001.! Thereafter, Appellant’s case proceeded to
trial and he was convicted of the crimnal charges and found
responsible for the civil traffic violations. The only issues
rai sed on appeal concern the trial judge s denial of Appellant’s
Motion to Dism ss.

The first issue raised by Appellant is his claim that the
trial judge erred in failing to grant his Mtion to D smss for
the failure of Appellee to file a tinmely response to that
not i on. If Appellant is inplying that the trial court nust
al ways grant a notion when the opposing party fails to file a

1 See R T. of December 17, 2001, at pages 9-10.
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timely response, Appellant is nistaken. Rul e 35.1(a) provides
in pertinent part:

Each party may within ten (10)
days file and serve a response, and the
nmoving party may within three additional
days file and serve a reply, which shal
be directed only to matters raised in a
response. Responses and replies shall be
inthe formrequired for notion. |If no
response is filed, the notion shall be
deened submtted on the record before the
court (enphasis added).

In this case the record before the court included the trial
court’s file, transcripts and/or recordings of the previous
trial.

It does not appear that the trial judge erred in permtting
Appel lee to respond orally to Appellant’s Mtion to D smss.
Rule 35.4, Arizona Rules of Crimnal Procedure, provides:

Upon request of a party, or on its
own initiative, the court may waive a
requi rement specified in this rule, or
overl ook a forrmal defect in a notion or
request.

This provision supplements the inherent power of the court, upon
notion of a party, or its own initiative, to waive the fornal
requi renents of rules of procedure. This Court nust concl ude,
then, that the trial judge did not err in permtting the State
to respond to Appellant’s Mdtion to Dism ss.

The second issue raised by Appellant is that the trial

court erred in denying his Mtion to D smss. Appel | ant
contends that his constitutional right to be free of double
j eopardy was violated, citing several federal cases. However ,
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Appel lant’ s federal constitutional right against double jeopardy
is not applicable to this State proceeding.? The Arizona
Constitution also contains a prohibition against double jeopardy
in Article 11, Section 10. The Arizona prohibition against
double jeopardy differs in significant ways from its federal
counterpart.® In Pool? the Arizona Supreme Court explained
those «circunstances wunder which jeopardy attaches after a
mstrial is granted:

In our view, therefore, the resolution
of the question of when jeopardy attaches
shoul d turn upon the concept of enforcing
the constitutional guarantee agai nst double
j eopardy when the right to be free from
multiple trials, which that clause was
meant guar antee, would be inpaired by the
prosecutor’s intentional, inproper conduct
(citation omtted). We do not agree that
standards could not be formnmulated to acconplish
t he objectives of the clause in situations
such as this. W hold, therefore, that
j eopardy attaches under Article Il, Section
10 of the Arizona Constitution when a mstrial
is granted on notion of Defendant or decl ared
by the court under the follow ng conditions.

1. Mstrial is granted because of inproper
conduct or actions by the prosecutors; and,

2. Such conduct is not nerely the result

of legal error, negligence, mstake, or
insignificant inpropriety but, taken as a
whol e, amounts to intentional conduct which

t he prosecutor knows (footnote omtted) to be
i mproper and prejudicial, in which he pursues

2 See Pool v. Superior Court, 139 Ariz. 98, 677 P.2d 261 (1984).
31d., 139 Ariz. at 108, 677 P.2d at 271.
4 14d.
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for any inproper purpose with indifference
to a significant resulting danger of
mstrial or reversal; and,

3. The conduct causes prejudice to the
Def endant whi ch cannot be cured by neans
short of a mistrial.*

And, the Arizona Suprene Court explained the phrase
prosecutor knows” in a footnote:

The trial judge is to nmeasure what
the prosecutor “intends” and “knows” by
obj ective factors, which include the
situation in which the prosecutor found
hi msel f, the evidence of actual know edge
and intent and any other facts that may
give rise to an appropriate inference
or conclusion. He nmay al so consi der
the prosecutor’s own explanations of his
“know edge” and “intent” to the extent
t hat such expl anation can be given credence
in light of the m ninumrequirenents expecte
of all lawers.®

In this case, the trial judge made specific and de
findings of fact which were based upon his review of the record:

The first time he (Oficer Katzaroff)
makes the statenent, it’s obvious he’'s
bl underi ng. He shouldn’t have said that

statenent. |’mnot sure why the State
argued in its response that there shouldn’'t
have been a mstrial. There should have

been a mistrial.

41d., 139 Ariz. at 108-09, 677 P.2d at 271-72
51d., 139 Ariz. at 108, 677 P.2d at 271.
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The second tine (Oficer Katzaroff
refers to Appellant’s subsequent arrest
for failure to appear) it's in response to
the question (Appellant’s counsel) asked,
you said you were referring to sonme ot her
person stopped that night. W now know
that isn't what he said. Wat he said was,
he was referring to the Defendant’s stop
another tinme. And then his answer is, in
answer to that question, because that wasn’'t
soneone el se stopped that night, it was the
Def endant stopped |ater on.

Now, if he (Officer Kazaroff) had been
a trained | awer, it would have been better
to ask for a recess at that point, because
answering that question brings up the fact
that, no, it wasn’t soneone el se stopped
that night, it was the Defendant stopped
another night. It would have been better
if he would have just said, no, that isn’t
what | said, because it isn't.

A mistrial was proper, but | don’t see
that this was an intentional act that so
tainted it that the Defendant coul d not
- - | nean, that doubl e jeopardy applied
so, therefore, I"’mdenying the Mdtion to
Di snmiss.®

Clearly, the trial judge concluded that the conduct which
caused the mstrial was the result of Ilegal negligence and
i nexperience on the part of the Scottsdale Police Oficer who
was not trained in the law. The trial judge further found that

the conduct that caused the mnmistrial was not “intentional
conduct” on the part of the prosecutor that was of a such a
serious nature that double jeopardy should attach. The tria

6 R T. of December 17, 2001, at pages 9-10.
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judge properly neasured the State’'s witness’ intent and
know edge by appropriate objective factors, and the trial
judge’s concl usions were based upon inferences supported by the
trial court record. This Court nust conclude that the trial
judge did not err in denying Appellant’s Mtion to Dismss. As
a matter of law, this Court concludes that the prosecution and
its witness, Scottsdale Police Oficer Katzoroff, did not intend
to cause the mstrial.

I T IS THEREFORE ORDERED affirmng the judgnents of gquilt
and sentences, the findings of responsibility and sanctions
i mposed by the Scottsdale City Court.

IT I'S FURTHER ORDERED remanding this matter back to the

Scottsdale City Court for all further and future proceedings in
this case.
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